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COBEPIHIEHCTBOBAHHME
MOHATUMHOI'O ATITAPATA D®OPEKTUBHOCTHU
TAMOXEHHO-ITPABOBOI'O PEI'YJIMPOBAHUA
SAIUTHI TIPAB UHTEJUIEKTYAJIBHON
COBCTBEHHOCTHU B YKPAHUHE

B cmamve paccmampusaiomcs ocHosHble onpeodenenus mepmMuHoI0SULEcKo20 anna-
pama mamoHCceHHo-npago8o2o pe2yIuposaHus 3auunmol Npas UHMeNLIeKMYaibHOU COOCMBEH-
Hocmu 6 Ykpaune. Packpuvlieaemcs cooeporcanue Kaxioo20 00vbekma npas uHmeniieKmyaib-
HOUL cOOCmMBeHHOCmU, 3awume KOMopvlx cnocobcmeyem mamodicHsa. CpasHusaemcs mepmu-
Hon02Usl cghepbl unmeleKmyanvhou coocmeennocmu 6 Tamooscennom u I paxcoanckom Ko-
oexcax Yxpaunwvl u Pecnamenme Cosema EC 608/2013 om 12 utons 2013 2. 0 mamoosicennom
KOHmMpoe 3a cobno0eHuem npas uHmenieKmyanvrol coocmeennocmu. Onpeodenaiomces oc-
HOBHble OMIUYUS KAK 8 OMeYeCm8eHHOM 3aKOHO0AmMenbCmee, max u Mexcoy HayuoOHaIbHbIM
U e8pPONeLCKUM 3aKOHOOAMeNbCMBOM 8 YACMU MAMONCEHHOU 3aujumol NPag UHMeLNeKmy-
anvrou coocmeennocmu. Ilpedocmasnsiromes npeodnodiceHus OJis UX peuleHus.

Jlnsi HemomylleHHsl TEepeMEIEHUs 4Yepe3 TaMOXKEHHYI0 TpaHUlly Y KpauHbI
KoHTpadakTHBIX TOBapoB ['ocymapcTBeHHas ¢uckanbHas ciyxba (manee — ['DC)
VYKpauHbl BeJIET TAMOKEHHBIA PEECTp 0OBEKTOB MpaBa UHTEIUIEKTYaIbHOM COOCTBEH-
HocTH (nanee — [N C), oxpaHsieMbIX B COOTBETCTBUU C ICUCTBYIOIIMM 3aKOHOJATE b~
CTBOM B c(epe MHTEeIeKTyanbHOM coocTBeHHOCTH [1, cT. 398, 544]. Takol peectp
naeT npaso Bhaaenbily 00bekToB [IMC, KOTOphIit IMEET OCHOBAHUSI CUUTATh, YTO TIPU
NepeMEIICHUH TOBAPOB Yepe3 TAMOKEHHYIO IPAHUILY Y KpauHbI HApYyIIAOTCS WA MO-
ryT ObITh HapylIEHbl €ro UMYIIECTBEHHbIE NpaBa HAa 3TH 00BEKTHI, oaath B ['OC
VYKpauHbl 3asBJI€HHE O COACHCTBUU 3allIUTE MPUHAICKAIUX €My UMYIIECTBEHHbIX
ITNC nyTem BHECEHUSI COOTBETCTBYIOIIMX CBEJICHUHN B TAMOKEHHBIN peecTp 00bEKTOB
ITHUC [1, ct. 398]. [Topsok peructpaiiuu B TaMOKeHHOM peectpe 00bekToB [T C pe-
IJIAMEHTUPYETCsl mpuKazoM MunHuctepcTBa ¢huHaHcoB Ykpaunbl oT 30 mas 2012 r.
Ne 648 [2]. YTBepKACHHBIN TOPAIOK OMPeaeseT MPOLeaypy perucTpaiud 00bEKTOB
[INC B TaMOXEHHOM peecTpe U yCcTaHaBIUBaeT PopMy 3asgBiICHUs, TEpeueHb UHPOP-
Malliy U IOKYMEHTOB, MPUJIAraéMbIX K 3asiBJICHUIO, MOPSIOK MOIa4d U PACCMOTPEHHUS
3asiBJICHUS U BEJCHUSI TAMOKEHHOTO peecTpa.
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B T0 %€ Bpemsi, B COOTBETCTBUM C YKa3aHHBIM MOPSIIKOM, B TAMOKEHHBIN pPEecTp
o0bekToB [TMC BHOCsATCA naHHBIE 00 00BEKTAaX aBTOPCKOTO MpaBa U CMEKHBIX TPaB,
00 N300peTeHUsIX, MOIE3HBIX MOJIEIISX, TPOMBIIUICHHBIX 00pa3iiaX, TOBApPHbIX 3HAKAX,
reorpadMyecKux yKa3zaHUAX (YKa3aHUSAX O MPOUCXOXKIEHUU TOBAPOB) U COPTAxX pacre-
Huii [2]. Tako# nepeueHb 00bekTOB [IMC MOTHOCTHIO COBNAAET ¢ AHAIIOTUYHBIM T1e-
peuHeM, ykazaHHbIM B 1. 46 4. 1 cT. 4 TK Ykpauns [1, cT. 4]. PaccMoTpuM noHsiTHE
ATUX OOBEKTOB.

K 00beKkTaM CMEeXHBIX MpPaB OTHOCATCS MUCIOJIHEHUS JIUTEPATYPHBIX, ApaMaTu-
YECKUX, MY3BIKAJIbHBIX, MY3bIKAIbHO-IPAMATHUYECKUX, Xopeorpaduyeckux, (oJibK-
JIOPHBIX U JPYTUX MPOU3BENICHUI; (POHOTpaMMBI U Tiepeiauu (pOrpaMMbl) OpraHu3a-
i Bemanus [3, cT. 35].

[Tox moHsiTHEM «OOBEKTHI ABTOPCKOTO MPaBay MOHUMAIOT MPOU3BEACHUS B 00-
JIACTU HAYKH, JTUTEPATYpPbl U UCKYCCTBA, 4 UMEHHO: JINTEPATYPHbIE TUCbMEHHBIE TTPO-
U3BE/ICHUS OEJUIETPUCTUYECKOT 0, HAYYHOTO, MYOIUIIMCTHYECKOT0, TEXHUYECKOTO UIIH
MHOT'O XapaKTepa; BBICTYIUICHUS, JIEKIIUHU, PEUH, IPOIIOBEIN U IPYTHE YCTHBIE IPOU3-
BEJICHUST; KOMITBIOTEPHBIE TPOrPaMMbI; 0a3bl JaHHBIX; MYy3bIKaJIbHbIE POU3BEICHHUS C
TEKCTOM M 0€3 TEeKCTa; IpaMaTUYeCKUe, My3bIKAJIbHO-ApaMaTHUECKUE TPOU3BEACHUS,
NaHTOMHUMBI, XOpeorpapuiyeckue U Ipyrue Npou3BeIeHUs], CO3aHHbIe JJI CIIEHUYe-
CKOTr'0 IMOKa3a, U UX MOCTAHOBKH; AyJUOBU3yaJIbHbIE MPOU3BEICHHUS; POU3BEICHUS
M300pa3UTENBHOTO UCKYCCTBA; MPOU3BENCHUS apXUTEKTYpPhl, IPaIOCTPOUTEILCTBA U
CaJI0BO-TIAPKOBOT0 UCKYCCTBA; (hoTOorpaduyeckre NpoOru3BeICHMsI, B TOM YU CIIE BBINOJ-
HEHHBIE crocobamu, MoJoOHbIMU (oTOorpaduu; MPOU3BEACHUS MPUKIATHOTO UCKYC-
CTBa, B TOM YHCJIE€ JICKOPATUBHOI'O TKAYECTBA, KEPAMHUKHU, PE3bObI, JTUThS U3 XyJ10XKe-
CTBEHHOTI'O CTEKJIA, FOBEJIMPHBIC U3JAEIUS U ApP; WLIIOCTPALUU, KapThl, IJIAHBI, 4ep-
TEXH, ICKU3bI, TUIACTUYECKHUE MPOU3BEICHHUSI, Kacaroluecs reorpaduu, reojaoruu, To-
norpaduu, TEXHUKH, APXUTEKTYPBI U IPYTUX cPep ACATENbHOCTH; CLIEHUYECKHEe o0pa-
00TKM Tpou3BeleHUN U 00paboTKK (HOJIBKIOpA, MPUTOAHBIE JJIs CLIEHUYECKOTO IMO-
Ka3a; MPOM3BOJIHbIE MPOU3BEACHUS; COOPHUKU MTPOU3BEEHUMN, COOPHUKHA 00pabOTOK
(b osbKIIOpa, SHIUKIONEANA U AHTOJIOTUU, COOPHUKH OOBIYHBIX NAHHBIX, IPYTHE CO-
CTaBHbIE TPOU3BEICHUS MPHU YCIOBUH, YTO OHU SIBJISFOTCS PE3YJIbTATOM TBOPYECKOTO
TpyJla o noAdOopy, KOOPAMHALIMY WM YIOPSIOYSHHUIO coliepKaHusl 0e3 HapyIIeHUs
aBTOPCKHX MPAB HAa MTPOU3BEACHUS, BXOASAIIME B HUX KaK COCTaBHBIE; TEKCThI IEPEBO-
JIOB JJIs 1yOJIMPOBAHUS, 03BYUYMBAHUS, CYOTUTPOBAHUS YKPAUHCKUM U APYTUMH SI3bI-
KaMH MHOCTPaHHBIX ayJIMOBU3YyaJIbHBIX MPOU3BEIeHHUI [3, CT. 8].

N3o6petenue (mose3Has MOJENb) SIBISETCS Pe3yJbTaTOM HHTEIEKTYalbHON
NeATEJIbHOCTH YeJloBeKa B JI0Ooi cepe TexHonoruu [4, ct. 1]. OTauune 3Tux IByX
00BEKTOB 3aKJIIOYAETCS B YCIOBUSIX MX MaTreHTocrnocoOHOocTH. Tak, m3o0peTeHue
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JOJIKHO OBITh HOBBIM, UMETh U300pETATENbCKUNA YPOBEHD U OBITh TPOMBIIIIEHHO MPH-
MEHHUMBIM, a [0JIe3Hask MOJIE]b — JI0JKHA ObITh HOBOU U MPOMBIIIJIEHHO TPUMEHUMOM
[5, cT. 459, 460].

[TpombliliuieHHBIH 00pasell ABISIETCS pe3yJbTaTOM TBOPYECKOM NESITEIbHOCTH
YesloBeKa B 00J1aCTH XY/105KeCTBEHHOTO KOHCTpyHpoBanus [6, ct. 1, 8].

Toprosas mapka (ot anri. Trademark — «ToBapHbIii 3HaK») — Jt000€ 0003HA-
YeHUE WK KOMOUHAIMS 0003HAUEHUM, 110 KOTOPHIM TOBaphl U YCIYTH OJJHUX JIUIL OT-
JUYAIOTCA OT TOBApoOB M yciuyr apyrux. K Takum 0003Ha4eHHMSIM OTHOCSITCS CIIOBA,
OyKBBI, ITU(PPBI, U300pa3UTEIIbHBIC JIEMEHTHI, KOMOMHAIIMU LIBETOB [5, cT. 492].

3amMeTuM, 4YTO B HAIMOHAJIBHOM 3aKOHOJATENLCTBE HE CYIIECTBYET €IUHOTO
MOJIX0/1a K ONpeiesieHrI0 iepcoHrnrkanuu ToBapoB U ycuyr. Tak, B 'K Ykpaunsl u
TK VYkpauHbl UCMONB3YETCS TEPMHUH «TOProBas Mapka», B 3akoHe YkpauHbl «O0
OXpaHe MpaB Ha 3HAKMU JJI1 TOBApOB U yciayr» U [IpaBuiiax mojgayu U paccCMOTpPEHUS
3asiBKM Ha BBIayy CBUJETENIbCTBA NPUMEHSETCS TEPMHUH «3HAKU JIJII TOBAapOB U
yciayr». [Ipu aToM oxpaHHBIN 10KyMeHT, ¢pukcupyromuii [TMC Ha TOpropyro mapky,
Ha3bIBAETCS CBUIETEIHLCTBOM Y KpauWHbI HAa 3HAK JJIsl TOBAPOB U YCIIYT.

Takxe B MEXyHapOJHOM IpaBe HE CYIIECTBYET €AMHOr0 Mmoaxoaa 0bo3Haue-
HUSL TOBApOB U yciyr. Tak, MOHATUSA «TOBapHbIe 3HAKW» (0003HAYEHHE TOBAPOB) U
«3HaKu o0cIykuBaHUs» (0003HaUEHHUE YCIIYT) yroTpeostorcs B [lapukckoil KOHBEH-
[IUU 10 OXPaHe MPOMBIILIEHHON COOCTBEHHOCTH; TIOHITHE «3HAKW» (0003HAUYEHUE TO-
BapOB U YCJIYT) MCIOIB3YETCS B TAKUX MEXIYHAPOJHBIX JOKYMEHTaX, kKak Manpu-
CKOE COTJIallleHHe O MEXIYHApOJHOW perucrpanuu 3HakoB, IIporokon k Manpun-
CKOMY COTJIAIIICHUIO O MEXKIyHapOIHOM perucTpaiuu 3HakoB, Hulilkoe cornaiienue
0 MexayHapoaHo# kinaccuuKaiui TOBApOB U YCIYT JJI PETUCTpalluy 3HAKOB; KaTe-
ropus 3HaKOB B OTHOILIEHUH TOBApPOB («TOBApPHBIE 3HAKWY) WM YCIYT («3HAKU 00CITy-
’KUBAHUS ), UITU 110 TOBApaM M yciiyram, Beijesnsercs B JloroBope o 3aKOHax 1o ToBap-
HBIM 3HAKaM; TEPMHUH «TOBAapHbIE 3HAKW» (0003HAUEHHE TOBAPOB U YCIYT) MPUMEHSI-
etcsi B CoraieHuu 1o TOproBbIM aclieKTaM MpaB UHTEJUIEKTyaIbHOM COOCTBEHHOCTH.
[ToaTOMy cuuTaeMm, 4TO 3aKOHOJAATENb JOJKEH BBIOpATh €AMHBIA MOAXOJ U YETKO
OnpeaenuTh Ha3BaHue Takoro oobexra [TUC.

['eorpaduueckoe ykazanue (ykazaHue MPOUCXOXKACHUS TOBapa) — 3TO JH000e
CJIOBECHOE WJIM M300pa3uTenbHoe (Tpaduueckoe) 0003HaYCHUE, KOTOPOE MPSMO HIIH
KOCBEHHO YKAa3bIBAa€T Ha Treorpaduueckoe MECTO MPOUCXOXKIECHUS TOBapa, KOTOPHIM
UMEET OIpEJICICHHbIE KaYeCTBa, PEIyTallMI0 WU JIPYTUe XapaKTepUCTUKH, B OCHOB-
HOM OO0YCJIOBJICHHBIE XapAaKTEPHBIMU JIJISl TAHHOT'O Teorpapuuyeckoro Mecta npupo-
HBIMH YCIIOBUSIMU, UJTU YEJIOBEUECKUM (haKTOPOM, WJIA COYETAHUEM ITUX MPUPOIHBIX
yCJIOBUH U 4enoBedeckoro ¢gakropa [/, cT. 1].
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Copt pacTeHuit — 3T0 OT/AeIbHAS IPyIIa pacTeHUi (KJIOH, JIMHUS, THOpU TTep-
BOT'O MOKOJICHUS, TIOMYJISIMS) B MPEEIaX HU3IIEro U3 U3BECTHBIX OOTAHMYECKUX TaK-
COHOB (pO/l, BUJ, PAa3HOBUHOCTH) HE3AaBUCUMO OT TOT'O, YIOBJIETBOPSIET JIK OHA YCIIO-
BUsI BOSBHUKHOBEHHUSI TIPABOBOM OXpaHsl [8, cT. 1].

B cootBetctBum co cr. 4 TK YkpauHsl TaMOKHsI CITIOCOOCTBYET 3alIUTE TaKUX
o0wvektoB [IMC, kak ToproBeie Mapku, reorpaduueckue ykazaHusi, IPOMBIIIJICHHbIC
o0pas3iibl, 00bEKThl aBTOPCKOTO MpaBa U CMEKHBIX MpaB, cOpTa pacTeHUH, u3o0peTe-
HUA U TI0JIE3HbIE MOoAenu. Ha ocHOBe cpaBHUTENBHOrO aHanu3a aucno3unnii ct. 4 TK
VYkpaunsl u cT. 420 'K YkpanHbl kak OCHOBOMOJIArarIIEro NPaBOBOIO aKTa B PETy-
nupoBanuu oxpansl [IMC BeisgBIEHO, uTO neiictBue cT. 4 TK Ykpaunsl He pacnipocTpa-
HSIETCS HA TaKUe OOBEKThI, KAK HAYYHbIE OTKPBITHSI, KOMIIOHOBKH (TOmorpadun) uaTe-
IPAJIBHBIX MHKPOCXEM, PALUOHAIU3ATOPCKUE NPEMJIOKEHHUS, MOPOAbl JKUBOTHBIX,
(¢bupMeHHbIE HAMMEHOBAHUSI, KOMMEpPUYECKUE TalHbl. YKa3aHO, YTO Takas lopuauye-
CKasl KOJUIM3HS HapyllaeT rapaHTupoBaHHble KoHCTUTyIMElH YKpauHbI MpaBa 4enno-
Beka Ha 3amuty [IMC. [Ins ee ycTpaHeHus mpeajaraéM pacliupuTh 3TOT MEPEUYCHb
00bekToB B TK YkpauHsi.

Onpenenennbie npodaemsl B 3amute [IMC npu nepemeniiennu Topapa yepes Ta-
MO>KEHHYIO TPaHHUIly Y KpauHbl 00YCIOBIEHBI TAK)KE PA3BETBIEHHOCTHIO MOHSITUIMHOTO
arrapara 1o cpaBHeHuto ¢ Hopmamu EC.

Tak, ¢ nognucanuem CornaiieHus 00 accolanuu Y KpanHa 00s13ajach rapMo-
HU3UPOBATh HALIMOHAIBHOE 3aKOHOAATENBbCTBO ¢ HOpMamu EC. [Ins amanraiuu HOpM
no 3amure [IMC Ha TaMOXXEHHOM TrpaHuile UMIUIEMeHTHpoBaTh Permament EC
No 608/2013 u Mmnnementanvonnsii Permament Komuccuu (EC) Ne 1352/2013
ot 4 nexabpst 2013 r. [9].

Pernament Ne 608/2013 ycTaHaBiuBaeT eIUHbBIN MOIX0/ TAMOKEHHOM 3aIIUThHI
[N C u BuseT Ha HAIIMOHAJILHOE 3aKOHOIaTEIBCTBO, HOPMATUBHO-TIpaBoBYy10 6azy EC
B cepe MHTEJUIEKTYallbHOH COOCTBEHHOCTH U 3aKOHOB T'OCYAAapCTB-UJIEHOB, perja-
MEHTHPYIOIIMX YTOJIOBHO-MIpoIieccyanbHbie mpoueaypsl. Permament EC Ne 608/2013
ONPENEIIIET OCHOBHBIE YCIOBUS U MPOLEAYPY IECUCTBUN €BPONEUCKUX TaMOYKEHHBIX
OpPraHoB IPU NEPEMELIEHUH TOBAPOB, KOTOPBIE Moo3peBatoTcs B HapymeHuu [TUC,
NOANAaAA0T WX JOJDKHBI OANAAATh N0 AEUCTBUE TAMOKEHHOTO HA[30pa UK TaMo-
YKEHHOT'0 KOHTPOJIA Ha TamoxkeHHoU Tepputopuun EC [9, cT. 1].

Anammzupys pazimnuus Mexay Permamentom EC Ne 608/2013 u TK Ykpaunsl,
CJIelyeT OTMETHUTb, UTO B JaHHOM Pernamente nepeueHb 00bekToB [IUC, 3amure xo-
TOPBIX TAMOXKHU CIOCOOCTBYIOT, 3HAUUTEIBHO YBeIWYeH. MIMEHHO TaMOXKHU, Kpome
00BEKTOB aBTOPCKOTO MpaBa M CMEXKHBIX MpaB, U300pETEHUH, MOJE3HBIX MOJENEH,
IPOMBIIIEHHBIX 00pa30B, TOBAPHBIX 3HAKOB, reorpauyecKux yKazaHWid, COPTOB
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pacTeHul, 00ecneynBaloT eule 1 3alIUTy KOMMEPUYECKUX HAaMMEHOBaHUH, cepTuduka-
TOB JIEKAPCTBEHHBIX CPEACTB U PACTEHUI, TONOTpaduu NOJTyIPOBOJHUKOBBIX U3/IETUI
[220, cT. 2].

B TK Ykpaunsl onpeiesieHbl MOHATHSI «ITPABO HHTEIJIEKTYaIbHOU COOCTBEHHO-
CTH», «KOHTpaakTHbIE TOBapbl» U «mpaBooOmanarensy. B Permamente EC
No 608/2013 mOMOSHUTENHHO ONPESSIOTCS TaKUe MOHATHUS, KaK «TOProBas MapKay,
«MPOMBIILJIEHHBIN 00pa3el, «HAMMEHOBaHUE MECTa MPOUCXOXKICHUS TOBAPay, «IH-
paTCKuE TOBapb», «TOBAPHI, 0JI03PEBAEMBIX B HAPYIIEHUH ITPAaBA MHTEIJIEKTYaIbHON
COOCTBEHHOCTUY, «3aABJICHHE), «HAIIMOHAIBHOE 3asBJICHUE), «COIO3HOE 3asIBJICHUEY,
«3aABUTEIbY, «AEPKATEIb PELIEHUSD), «AE€PHKATEIb TOBAPOBY, «JICKIapPaAHT», «YHHUTO-
AKEHUE», «TaMOKEHHAsA TeppUTOpUs EBPONENCKOro cor03a», «BBIITYCK TOBApPOBY, «Ma-
Jasl MAPTHUSD, KCKOPOTOPTSIIMECS TOBAPHD) U «UCKIFOYUTEIbHAS JIULIECH3US.

C uenpto yHU(DHUKAIIMK TEPMUHOJIOTMH OTEYECTBEHHBIX HOPM B COOTBETCTBHUHU C
€BPOINENCKMMU MpejIaraeM UCKIIOYUTh MOHATHE «KOHTpadaKTHbIE TOBAPHI» U JOTOJ-
HUTh TK YKpanHbl NOHATHEM «TOBaphl, HAPYIIAIOUIUE MPAaBa MHTEIEKTYalbHOM CO0-
CTBEHHOCTH», KOTOpPOE€ Oy/IeT BKIIOYATh ONPEACICHHS MOHITHI «KOHTpadaKTHbIE TO-
Bapbl», «IIUPATCKUE TOBAPBI» U «JIPYTH€ TOBApPbl, HAPYIIAKOLINE MPaBa UHTEIUIEKTY-
aIbHOU COOCTBEHHOCTH.

CrnenoBatesibHO, B LIEJSIX COBEPILIEHCTBOBAHUS MTOHATUIHOTO aIllapara B TaMo-
KEHHOM HallMOHAJIbHOM 3aKOHOAATENbCTBE CJIEAYET BBECTHM Takue MoHATHsS B TK
VYKpauHbl, KaK «TOBapbl, HApyIIAIOIIKE MpaBa UHTEIUIEKTYaIbHON COOCTBEHHOCTH,
«KOHTpa(aKTHBIE TOBAPBD), CIUPATCKUE TOBAPBI», «APYTHe TOBAPHI, HAPYIIAIOIINE
npaBa MHTEUIEKTYallbHOM cOOCTBEHHOCTW». Takke il yHU(UKAIMU TOHSATHUH B
chepe MHTEIEKTYaabHON COOCTBEHHOCTU CIEAYET PacCUIMpUTh OINpeseseHue nedu-
HUIMU «OOBEKTHI MTpaBa UHTEIUIEKTyalIbHOU coOcTBeHHOCTHY B TK YKpauHs! B cOOT-
BeTcTBUU ¢ HOpMamu ['K YkpauHsl.
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S. P. Fyl

Improving the conceptual framework of the effectiveness of customs and
legal regulation of the protection of intellectual property rights in Ukraine

The article deals with the basic definitions of the terminological apparatus of the
customs-legal regulation of the protection of intellectual property rights in Ukraine.
The contents of each object of intellectual property rights, whose protection is pro-
moted by the customs, is revealed. Compares the terminology of intellectual property
in the Customs and Civil Codes of Ukraine and the Regulation (EU) Ne 608/2013 of
the European Parliament and of the Council of 12 June 2013 concerning customs en-
forcement of intellectual property rights. The main differences are identified, both in
domestic law and between national and European legislation in the field of customs
protection of intellectual property rights. Offers are made to solve them.
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